International Ahmadiyya Muslim
Lawyers Association

LEGAL ANALYSIS REGARDING SERIOUS VIOLATIONS OF INTERNATIONAL
LAW IN THE ISRAEL HAMAS CONFLICT

1. Factual Background

On 7 October 2023, Hamas forces fired more than 5,000 rockets indiscriminately towards Israel,
and breached the heavily fortified Gaza barrier to launch ground attacks in multiple locations in
Israel.! They killed young people attending a music festival, and engaged in a widespread attack
against communities, towns and kibbutzim in Southern Israel, as well as Israeli military bases.?
The World Health Organisation’s (WHO) surveillance system of attacks on healthcare recorded
eight attacks on Israeli medical facilities that killed seven people.® There have been numerous

accounts of gender-based atrocities and sexual violence during the 07 October attacks.*

In total, over 1,200 Israelis and foreign nationals have been Killed in Israel, according to the Israeli
authorities, the vast majority on 7 October. The names of 1,162 fatalities in Israel have been
released, including 33 children.® According to the Israeli authorities, 238 people were initially held
captive in Gaza. During the humanitarian pause (24-30 November 2023), 86 Israeli and 24 foreign
national hostages were released. It is estimated that about 134 Israelis and foreign nationals remain

captive in Gaza, including those whose bodies are withheld.®

L UN Office for the Coordination of Humanitarian Affairs (OCHA), Escalation in the Gaza Strip and Israel | Flash

Update #1 (7 October 2023). The statistics referred to in this legal analysis are up to date as of 20 March 2024.

2 Human Rights Watch, Israel/Palestine: Videos of Hamas-Led Attacks Verified (18 October 2023).

3 UN News, First Person: Israel’s health system responds to October attacks (25 October 2023).

4 See UN Women, UN Women statement on the situation in Israel and Gaza (01 December 2023); and Physicians for

Human Rights Israel Sexual & Gender Based Violence as a Weapon of War during the October 7 2023 Hamas attacks

(November 2023).

5 OCHA, Hostilities in the Gaza Strip and Israel - reported impact | Day 163 (19 March 2024).

& OCHA, Hostilities in the Gaza Strip and Israel | Flash Update #142 (19 March 2024).
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On 07 October 2023, the Israeli Government declared war on Hamas and commenced heavy
bombardment of Gaza by air, land and sea. On 09 October, Israel imposed a “complete siege” on
the Gaza strip, with water, food, fuel and electricity being cut off.” On 12 October, Israeli forces
issued an order for 1.1 million Palestinians in north Gaza to move to the south within 24 hours,
amidst ongoing airstrikes.® The next day, Israeli forces began to enter Gaza in order to “clear” the

area.’

A humanitarian pause was agreed by Israel and Hamas between 24 November to 01 December
2023 in order to secure the release of hostages held by Hamas, as well as those Palestinians
arbitrarily detained by Israel. Hostilities recommenced with heavy bombardment at the expiry of
the pause on 01 December 2023.

At least 31,923 people have been killed in Gaza since 07 October, about 70 per cent of whom are
said to be women (at least 9,000) and children (at least 13,000).1° Many more have been reported
missing and may be trapped or dead under the rubble, awaiting rescue or recovery. The UN
Secretary General has declared that Gaza is becoming a “graveyard for children. ”** Among the
fatalities, 171 UN staff have been killed in the conflict, as well as more than 125 journalists and
media workers.*? About 1.7 million people in Gaza, or nearly 75 per cent of the population, are

estimated to be internally displaced.®

Airstrikes by Israeli forces have targeted densely populated civilian areas, such as markets,
hospitals, schools, residential areas, and damaged UN facilities sheltering displaced civilians.*
More than half of Gaza’s housing units have reportedly been destroyed (approximately 70,000
units) or damaged (approximately 290,000 units).*®

7 UN Secretary General, Secretary-General's remarks to the press on the situation in the Middle East (09 October
2023).

8 Associated Press, Israel-Hamas war: Israel orders evacuation of 1 million in Gaza (14 October 2023).

% Office of the High Commissioner for Human Rights (OHCHR), UN expert warns of new instance of mass ethnic
cleansing of Palestinians, calls for immediate ceasefire (14 October 2023).

10 OCHA, Hostilities in the Gaza Strip and Israel - reported impact | Day 165 (20 March 2024).

11 UN Secretary General, Gaza ‘Becoming a Graveyard for Children’, Warns Secretary-General, Calling for
Humanitarian Ceasefire (06 November 2023).
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13 Ibid.
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Some 394 schools (79.5 per cent of the total school buildings in Gaza) have sustained damage,
including 142 schools that sustained major damage or were destroyed.'® At least 408 IDPs
sheltering in UNRWA premises, including schools, have been killed and 1,406 injured.!’” For
instance, the number of fatalities in the attack that directly hit Al Fakhouri school in Jabalia on 18
November is at least 24 people; others were injured. At the time of the incident, the facility was
sheltering about 7,000 IDPs. A previous attack hitting the same school, on 4 November, Killed at

least 12 people and injured 54.18

As early as 14 October 2023, the WHO warned, “the entire medical system is collapsing”.*° As
reported by the OCHA, at least, 155 health facilities have been damaged, and 32 hospitals and 53
health centres had been rendered non-functional, due to attacks or shortages of essentials.?° Of the
36 hospitals in Gaza, only 12 are partially functioning, one is minimally functioning and 23 are

non-functional.?! At least 348 health workers have been killed.?2

According to the Integrated Food Security Phase Classification (IPC) global initiative, famine is
imminent in Gaza, as 1.1 million people, half of Gaza, are experiencing catastrophic food
insecurity. 2 The entire population in the Gaza Strip (about 2.2 million people) is classified in IPC
Phase 3 or above (Crisis or worse). This is the highest share of people facing high levels of acute
food insecurity that the IPC initiative has ever classified for any given area or country. Among
these, about 50% of the population (1.17 million people) is in Emergency (IPC Phase 4) and at
least one in four households (more than half a million people) is facing catastrophic conditions
(IPC Phase 5, Catastrophe). These ‘catastrophic conditions’ are characterized by households
experiencing an extreme lack of food, starvation, and exhaustion of coping capacities.?* As of 20
March 2024, at least 31 people in Gaza, including 27 children, have died of malnutrition and

dehydration.?

16 OCHA, Hostilities in the Gaza Strip and Israel | Flash Update #123 (21 February 2024)

7 UNWRA, UNRWA Situation Report #92 on the situation in the Gaza Strip and the West Bank, including East
Jerusalem (19 March 2024).

18 OCHA, Hostilities in the Gaza Strip and Israel - reported impact | Day 164 (19 March 2024).

19 UN News, Gaza: Forcing patients to flee hospitals a ‘death sentence” warns WHO (14 October 2023).

20 OCHA, Hostilities in the Gaza Strip and Israel | Flash Update #132 (05 March 2024).

21 OCHA, Hostilities in the Gaza Strip and Israel | Flash Update #135 (08 March 2024).

22 OCHA, Hostilities in the Gaza Strip and Israel - reported impact | Day 73 (19 December 2023).

3 |bid.

24 |PC, Gaza Strip: Famine is imminent as 1.1 million people, half of Gaza, experience catastrophic food insecurity (18
March 2024).

25 OCHA, Hostilities in the Gaza Strip and Israel - reported impact | Day 165 (20 March 2024).
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The IPC has stated that the conditions of food insecurity and famine in Gaza have been triggered
by the intensity of hostilities, extremely limited humanitarian access, and severe limitations on the
supply of goods and basic services.?® The UN Humanitarian Coordinator for the Occupied
Palestinian Territory has described the quantities of relief supplies and fuel allowed into Gaza as
“utterly insufficient”, and warned “the conditions required to deliver aid to the people of Gaza do
not exist.”?’ From a pre-escalation average of 500 trucks a day, of which 150 carrying food, in
the period between 7 October 2023 to 24 February 2024, only 90 trucks per day, of which only 60

carrying food, entered the Gaza Strip.%

Attacks and displacement have not been limited to Gaza. Since 07 October 2023, 422 Palestinians
have been killed in the West Bank. Of those killed, 410 have been killed by Israeli forces, nine by
Israeli settlers and another three have been killed either by forces or settlers. The OCHA has
recorded 660 settler attacks against Palestinians.?® Between 7 October 2023 and 7 March 2024,
some 866 Palestinians, including 358 children, were displaced because of the destruction of their
houses during operations carried out by Israeli forces. The vast majority (93 per cent) of displaced
people were in the refugee camps of Nur Shams, Tulkarm and Jenin, where Israeli forces also
regularly bulldozed roads and caused extensive damage to electricity, water and sewage

infrastructure.®

In response to the widespread killing of civilians and the humanitarian catastrophe in Gaza, the
UN General Assembly has passed repeated resolutions calling for an immediate, permanent
ceasefire.3! Individual Heads of State have re-iterated this call. French President, Emmanuel
Macron, for instance, has stated there is “no reason” and “no legitimacy” for the bombing of
“these babies, these ladies, these old people”, and called for a ceasefire.®? Similarly, the UN
Secretary-General has invoked Article 99 of the United Nations Charter urging the members of

the Security Council to press to avert a humanitarian catastrophe, and appealing for a humanitarian

26 |PC, Gaza Strip: Famine is imminent as 1.1 million people, half of Gaza, experience catastrophic food insecurity (18
March 2024).

27 OCHA, Statement of the Humanitarian Coordinator for the Occupied Palestinian Territory, Lynn Hastings (04
December 2023).

28 |PC, Gaza Strip: Famine is imminent as 1.1 million people, half of Gaza, experience catastrophic food insecurity (18
March 2024).

23 OCHA, Hostilities in the Gaza Strip and Israel | Flash Update #143 (20 March 2024).

30 OCHA, Hostilities in the Gaza Strip and Israel | Flash Update #136 (11 March 2024).

31 See, for instance, UNGA, UN General Assembly adopts Gaza resolution calling for immediate and sustained
‘humanitarian truce’ (26 October 2023). The UNGA adopted the resolution on 26 October 2023, with the support of
120 Member States.

32 BBC News, Macron calls on Israel to stop killing Gaza's women and babies (11 November 2023).
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ceasefire to be declared.®® However, despite convening on four occasions since 07 October 2023
to vote on resolutions proposing a ceasefire to the conflict, the UN Security Council has failed thus
far to pass such a resolution. On each occasion, the USA has exercised its veto power, thereby

preventing any such resolution from being adopted.®*

2. Legal Analysis

a. Israeli Occupation of Palestinian Territory since 1967

Israel has occupied the territory of Palestine, including Gaza, the West Bank and East Jerusalem,
since 1967.%° The UN Security Council has emphasized the inadmissibility of acquisition of
territory by war and called for the "/w/ithdrawal of Israel armed forces from territories occupied”,
and "[t]Jermination of all claims or states of belligerency".%® Owing to this state of belligerent
occupation, international humanitarian law applies concurrently with international human rights
law in the Occupied Palestinian Territory.®’ Israel is therefore bound by the obligations of an
occupying Power set out in the Fourth Geneva Convention®® and customary international law,
including the Convention respecting the Laws and Customs of War on Land, throughout the
Occupied Palestinian Territory.>® Armed groups, such as Hamas, must respect, as a minimum,
certain rules of international humanitarian law applicable in non-international armed conflicts,*°
including the obligation to respect the principles of military necessity, distinction, proportionality

and precautions in and against the effects of attacks.*!

33 UN Charter Article 99 grants the Secretary General the power to “bring to the attention of the Security Council any
matter which in his opinion may threaten the maintenance of international peace and security.”

34 UN News, Veto of Security Council Resolution Calling for Ceasefire in Gaza Emboldens Israel to Continue Crimes
against Palestinian People, Speakers Tell General Assembly (05 March 2024).

35 0On the West Bank and East Jerusalem, see International Court of Justice, Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 2004, para 78. With regard to the Occupied
Palestinian Territory generally, see Report of the Independent International Commission of Inquiry on the Occupied
Palestinian Territory, 09 May 2022, para 16.

36 UN Security Council, Resolution 242 (1967).

37 Report of the Independent International Commission of Inquiry on the Occupied Palestinian Territory, 09 May
2022, paras 16-25.

38 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949
(‘GCIV').

33 Ibid, para 17. For the avoidance of doubt, this legal analysis includes the provisions governing international armed
conflicts, non-international armed conflicts and military occupations, as well as customary international law more
generally.

40]CRC Customary International Humanitarian Law database, rule 139 (Respect for International Humanitarian Law);
Geneva Conventions (1949), Common Article 3; APII, Article 1(1).

41 See e.g. Report of the Independent International Commission of Inquiry on the Occupied Palestinian Territory, 09
May 2022, para 18.
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According to the Independent International Commission of Inquiry on the Occupied Palestinian
Territory including East Jerusalem, and Israel, “the occupation and de facto annexation policies
of Israel [...] constitute grave violations and abuses of human rights as well as violations of
international humanitarian law.”*? In her September 2022 report to the UN General Assembly,
the Special Rapporteur on the situation of human rights in the Palestinian territories occupied since
1967 reported, “[s]ince 1967, the human rights situation in the occupied Palestinian territory has
been steadily deteriorating, primarily as a result of gross violations of international law” by the
occupying power, Israel. The Rapporteur cites various violations including racial segregation,
dispossession of land and property, forcible transfers, unlawful killings, widespread arbitrary
arrests and detention, including of children, the obstruction and denial of humanitarian aid, and
settler violence.*

b. Hamas Attacks on 07 October 2023

i. Murder and Hostage-Taking

We are appalled by the deliberate and widespread killing and hostage-taking of innocent civilians,
including women, children and older persons, by Hamas forces on 07 October. We join with UN
Women in expressing our alarm at the accounts of gender-based atrocities and sexual violence
during those attacks.* Murder,*® rape,*® and hostage-taking*’ are all prohibited under international
law. We recall the International Criminal Court (‘ICC’) Prosecutor’s condemnation of the taking
of hostages during the 07 October attacks: “Children and men and women and the elderly can't be

ripped from their homes and taken as hostages, whatever the reasons.*®

42 Report of the Independent International Commission of Inquiry on the Occupied Palestinian Territory, 14
September 2022, para 77.

43 Report of the Special Rapporteur on the situation of human rights in the Palestinian territories occupied since
1967, 21 September 2022, para 6.

4 UN Women, UN Women statement on the situation in Israel and Gaza (01 December 2023).

45 ]CRC Customary International Humanitarian Law database, rule 89 (Violence to Life); GCIV Article 27 and 32;
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol 1) (‘API’), Geneva, 8 June 1977, Article 75(2)(a); and Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Protocol Il) (‘APII’), Geneva, 8 June 1977, Article 4(2)(a).

46 |CRC, Customary International Humanitarian Law database, rule 93 (Rape and Other forms of Sexual Violence);
GCIV Article 27; API Article 76(1); and APII Article 4(2)(e).

47 |CRC Customary International Humanitarian Law database, rule 96 (Hostage — Taking); GCIV Article 147; API Article
75(2)(c); and APII Article 4(2)(c).

48 |CC Prosecutor, Statement of ICC Prosecutor Karim A. A. Khan KC from Cairo on the situation in the State of
Palestine and Israel (30 October 2023).
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Such abuse and killing of innocent civilians is entirely inconsistent with Islamic teachings, which
require that innocent civilians must not be harmed during armed conflict.*® We recall the injunction
of the Holy Quran, “that whoso kills a person, except for killing another or for creating disorder
in the land, it shall be as if he had killed all mankind; and whoso helps one to live, it shall be as if
he had given life to all mankind. "°

ii. Rocket Attacks

The rockets fired by Hamas forces towards civilian areas in Israel are unguided projectiles which
cannot be accurately directed at specific targets. Resultantly, such rocket-fire has previously been
condemned by human rights organisations as constituting indiscriminate attacks on civilians.>* The

laws of war prohibit indiscriminate attacks on civilians.>2
iii. Human Shields

Israeli authorities allege that Hamas forces are using ‘human shields’, by intentionally embedding
its military objectives among civilian infrastructure, such as schools, hospitals and residential
areas, to prevent the targeting of those military objectives.>® Hamas has denied the allegation.>*
The practice of using human shields is prohibited under international law,* and constitutes a war
crime.® The OHCHR has called for an independent, international investigation in order to

determine whether human shields are being used by Hamas.>’

C. Israel’s siege and military bombardment of Gaza

We are horrified by the number of innocent civilians, including women, children and elderly
persons, who have been killed by Israeli forces since 07 October 2023. Violations of international
law by Hamas forces do not justify violations by Israeli forces, nor vice versa; parties to a conflict

are obligated to abide by international humanitarian law irrespective of the conduct of the other

49 See e.g. Sahih Muslim 1744b.

0 The Holy Quran Chapter 5 Verse 33.

51 See, for example, Human Rights Watch Palestinian Rockets in May Killed Civilians in Israel (12 August 2021).

52 |CRC, Customary International Humanitarian Law database, rules 11-13 (Indiscriminate Attacks); and AP Article
51(4).

%3 See e.g. Reuters, Israeli military says it found signs hostages were held in Gaza hospital (14 November 2023).

>4 Ibid.

55 |CRC, Customary International Humanitarian Law database, rule 97 (Human shields); GCIV Article 28; API Articles
12(4) and 51(7).

56 Statute of the International Criminal Court (‘ICC Statute’), Rome, 17 July 1998, Article 8(2)(b)(xxiii).

57 OHCHR, UN Human Rights Chief Volker Tiirk briefs States on his visit to the Middle East (16 November 2023).
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belligerent party.®® Attacks against civilians in general,> and against civilians in occupied territory
in particular,®® by way of reprisals are prohibited under international law.

i. Collective punishment, starvation of civilians and impeding relief supplies

We are stunned by reports of women undergoing caesarean sections without anaesthetics® and of

new-born babies being fed formula milk with contaminated water®? due to Israel’s siege of Gaza.

International humanitarian law prohibits collective punishment,® and the starvation of civilians as
a method of warfare,®* and requires the rapid and unimpeded passage of all humanitarian relief to
civilians in need.®® Collective punishment®® and intentionally using starvation of civilians as a
method of warfare by depriving them of objects indispensable to their survival, including wilfully

impeding relief supplies as provided for under the Geneva Conventions constitute war crimes. °’

Concerning the “dire humanitarian situation in Gaza”, the ICC Prosecutor has warned the Israeli
forces, “[iJmpeding relief supplies as provided by the Geneva Conventions may constitute a crime
within the Court's jurisdiction”, and clearly underlined, “there must be discernible efforts, without

further delay, to make sure civilians receive basic food, medicine, anaesthetics, morphine. 68

The recent siege occurs amidst Israel’s tightening of its 16-year blockade of Gaza, which UN
Experts have deemed “unlawful .5 In the words of the WFP Executive Director, “supplies of food

and water are practically non-existent in Gaza and only a fraction of what is needed is arriving

8 See e.g. API Preamble.

3% |CRC, Customary International Humanitarian Law database, Rule 146 (Reprisals against Protected Persons); and
API Article 51(6).

60 GCIV Article 33(3).

®1 CARE International, Gaza: Collapsing medical conditions exacerbate risks of maternal and newborn mortality (30
October 2023).

®2 The Independent, Pregnant women in Gaza are being forced to have C-sections without anaesthetic (26 October
2023).

83 |CRC, Customary International Humanitarian Law database, rule 103 (Collective Punishments); GCIV Article 33,
first para; APl Articles 75(2)(d); and APII Article 4(2)(b).

%4 |CRC Customary International Humanitarian Law database, rule 53 (Starvation as a Method of Warfare); API Article
54(1); and APII Article 14.

85 |CRC Customary International Humanitarian Law database, rule 55 (Access for Humanitarian Relief to Civilians in
Need); GCIV Article 23; and API Article 70(2) and (3).

% See Special Court for Sierra Leone, Sesay case, Judgment, 2 March 2009, paras 123-127; and ICRC Customary
International Humanitarian Law database, rule 103 (Collective punishments).

67 |CC Statute, Article 8(2)(b)(xxv).

%8 |CC Prosecutor, Statement of ICC Prosecutor Karim A. A. Khan KC from Cairo on the situation in the State of
Palestine and Israel (30 October 2023).

9 OHCHR, Gaza: UN experts call on international community to prevent genocide against the Palestinian people (16
November 2023).
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through the borders.” ™ As a result, the WFP Deputy Director has warned that half of Gaza's
population is starving.”* The UNRWA Commissioner-General, has spoken publicly of a
“deliberate attempt” by lIsraeli authorities “fo strangle our operation and paralyse the UNRWA
operation” in the Gaza Strip,’® and has stated, “fiel and food and water and humanitarian
assistance [are] being used as a weapon of war.”’"® He has labelled the current siege imposed on

Gaza as “collective punishment.”™

The UN Special Rapporteur on the human rights to safe drinking water and sanitation has stated
that Israel is “using water as a weapon of war”, and warned Israel, “consciously preventing
supplies needed for safe water from entering the Gaza Strip violates both international
humanitarian and human rights law.”"™ Human Rights Watch has accused the Israeli government
of, “using starvation of civilians as a method of warfare, ” in Gaza and of, “deliberately blocking
the delivery of water, food, and fuel, while wilfully impeding humanitarian assistance, apparently
razing agricultural areas, and depriving the civilian population of objects indispensable to their
survival. ”"® According to the OHCHR, the situation of hunger, starvation and famine in Gaza is a
result of Israel’s extensive restrictions on the entry and distribution of humanitarian aid and
commercial goods, displacement of most of the population, as well as the destruction of crucial
civilian infrastructure. As such, the OHCHR has warned, “the extent of Israel’s continued
restrictions on the entry of aid into Gaza, together with the manner in which it continues to conduct

hostilities, may amount to the use of starvation as a method of war, which is a war crime. "7’
ii. Forced displacement

We strongly condemn the displacement of almost 1.9 million Gazans. Forced displacement of the
civilian population is prohibited under international law, unless the security of the civilians

involved or imperative military reasons so demand.”® A breach of the prohibition on forced

70 WFP, Gaza faces widespread hunger as food systems collapse, warns WFP_| World Food Programme (16
November 2023).

71 BBC News, Israel-Gaza war: Half of Gaza's population is starving, warns UN - BBC News, (09 December 2023).
72 UN News, Gaza: Lack of fuel threatening to shut down entire humanitarian operation (16 November 2023).

73 Associated Press, With communications down, UNRWA warns there will be no aid deliveries across Rafah (17
November 2023).

74 UNRWA, Civilians in Gaza Must Not Be Collectively Punished for Atrocities Committed by Hamas, Speakers Tell
Security Council, Urging Ceasefire | UN Press (30 October 2023).

/> OHCHR, Israel must stop using water as a weapon of war: UN expert | OHCHR (17 November 2023).

6 Human Rights Watch, Israel: Starvation Used as Weapon of War in Gaza (18 December 2023)

"7 OHCHR, Comment by UN High Commissioner for Human Rights Volker Tiirk on the risk of famine in Gaza (19
March 2024).

8 |CRC Customary International Humanitarian Law database, rule 129 (The act of displacement); GCIV Article 49; API
Article 85(4)(a); and APII Article 17.
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https://www.bbc.co.uk/news/world-middle-east-67670679
https://news.un.org/en/story/2023/11/1143672
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https://press.un.org/en/2023/sc15473.doc.htm
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https://www.ohchr.org/en/press-releases/2023/11/israel-must-stop-using-water-weapon-war-un-expert
https://www.hrw.org/news/2023/12/18/israel-starvation-used-weapon-war-gaza
https://www.ohchr.org/en/press-releases/2024/03/comment-un-high-commissioner-human-rights-volker-turk-risk-famine-gaza

displacement amounts to a war crime.”® Under international humanitarian law, if civilians are
forcibly displaced, all possible measures must be taken to guarantee their safety, and to ensure they
have access to basic necessities of shelter, hygiene, health and nutrition.®

According to the UNRWA Commissioner-General, “we have just witnessed, over the last few
weeks, the largest displacement of Palestinians since 1948.”%* The ICRC has stated that the
instructions issued by the Israeli authorities for the population of Gaza City to immediately leave
their homes, coupled with the complete siege explicitly denying them food, water, and electricity,
are not compatible with international humanitarian law.®2 The Special Rapporteur on the human
rights of internally displaced persons has further condemned the evacuation order issued by Israeli

forces as a crime against humanity and a blatant violation of international humanitarian law.®
iii. Indiscriminate and Disproportionate Attacks

International law requires parties to a conflict to distinguish between civilian objects and military
objectives (principle of distinction),34 and prohibits indiscriminate attacks which are not or cannot
be directed at a specific military objective, or whose effects cannot be limited as required by
international humanitarian law.%® The directing of attacks against the civilian population or
individual civilians not taking a direct part in hostilities is prohibited,® and to do so intentionally
constitutes a war crime.®” Attacks must be proportionate (principle of proportionality).®
Intentionally launching an attack in the knowledge that such attack will cause incidental loss of
life or injury to civilians or damage to civilian objects which would be clearly excessive in relation

to the concrete and direct overall military advantage anticipated is a war crime.®® Parties must take

73 |CC Statute, Articles 8(2)(a)vii, 8(2)(b)viii and 8(2)(e)(viii).

80 |CRC Customary International Humanitarian Law database, rule 131 (Treatment of displaced persons); GCIV Article
49(3); and APII Article 17(1).

81 UNRWA, UNRWA Situation Report #32 on the situation in the Gaza Strip & West Bank (17 November 2023)

82 |CRC, Israel and the Occupied Territories: Evacuation order of Gaza triggers catastrophic humanitarian
consequences (13 October 2023).

83 UN News, Israel must rescind evacuation order for northern Gaza and comply with international law: UN expert |
OHCHR (13 October 2023).

84 |CRC Customary International Humanitarian Law database, rule 1 (The Principle of Distinction between Civilians
and Combatants) and rule 7 (The Principle of Distinction between Civilian Objects and Military Objectives); API
Article 48.

85 |CRC, Customary International Humanitarian Law database, rules 11-13 (Indiscriminate Attacks); and API Articles
51 and 85(3)(b).

86 |CRC, Customary International Humanitarian Law database, rules 1(c) (Attacks against civilians); API Article 51(2);
and APII Article 13(2).

87|CC Statute, Article 8(2)(b)(i) and (e)(i).

88 |CRC, Customary International Humanitarian Law database, rules 14 (Proportionality in Attack); and API Article
51(5)(b).

89 |CC Statute, Article 8(2)(b)(iv).
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feasible precautions in attack, and constant care to spare civilians and avoid or minimise civilian

death or injury (principle of precaution).*

Speaking in the context of his ongoing investigation into the Situation in the State of Palestine, the
ICC Prosecutor has warned that Israeli forces “must be able to account for their actions”, and
“need to demonstrate the proper application of the principles of distinction, precaution and of
proportionality.”® Indeed, the Prosecutor reminded, “in relation to every dwelling house, in
relation to any school, any hospital, any church, any mosque — those places are protected, unless
the protective status has been lost”, and “the burden of proving that the protective status is lost

’

rests with those who fire the gun, the missile, or the rocket in question.’

Taking these legal principles into account, we concur with the more than 1,000 UK lawyers who,
in their letter concerning Gaza, conclude, “the sheer scale of the loss of life and injury in Gaza,
particularly to women and children, together with the widespread damage to civilian objects and
infrastructure appear to indicate clear breaches of those principles and rules, and violations of

international law. %

With regard to the principle of distinction, UN Experts have condemned the military attacks by
Israeli forces as “indiscriminate”, and warned that, “violence that indiscriminately targets
innocent civilians” 1S “absolutely prohibited under international law and amounts to a war
crime.”® We are gravely concerned that so many civilians in Gaza have been killed while
sheltering in their homes or other civilian infrastructure, such as UNWRA schools. In this regard,
UN Special Rapporteurs have warned, “the wilful and systematic destruction of civilian homes and
infrastructure” is “resulting in crimes against humanity in Gaza. ®* Statements by senior Israeli
military officials substantiate these serious concerns. For instance, with regard to the bombing of
Gaza by Israeli forces, the IDF Spokesperson Daniel Hagari confirmed, “the emphasis is on

damage and not on accuracy.”®

%0 |CRC, Customary International Humanitarian Law database, rules 15 (Principle of Precautions in Attack); API
Article 57(1); and APII Article 13(1).

1 |CC Prosecutor, Statement of ICC Prosecutor Karim A. A. Khan KC from Cairo on the situation in the State of
Palestine and Israel (30 October 2023)

92 ‘UK lawyers’ open letter concerning Gaza’ pg. 7 (26 October 2023). Please note, these 1,000 lawyers include 64
King’s Counsel (KC), 147 partners/directors, 44 law professors, and five former judges.

93 OHCHR, Israel/occupied Palestinian territory: UN experts deplore attacks on civilians, call for truce and urge
international community to address root causes of violence (12 October 2023)

%4 UN, Gaza: UN experts decry bombing of hospitals and schools as crimes against humanity, call for prevention of
genocide - Question of Palestine (UN News)

9 The Washington Post, Dahiya Doctrine: The punishing military doctrine that Israel may be using in Gaza (10
November 2023)
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https://www.washingtonpost.com/world/2023/11/10/israel-dahiya-doctrine-disproportionate-strategy-military-gaza-idf/

An Amnesty International investigation into two airstrikes that struck civilian homes on 10 and 22
October concluded that the air strikes were “either direct attacks on civilians or civilian objects
or indiscriminate attacks”.%® In total, the airstrikes killed 43 civilians — 19 children, 14 women and
10 men — from just two families. Both homes were south of Wadi Gaza, within the area where, on
13 October, the Israeli military had ordered residents of northern Gaza to relocate to. In both cases,
survivors told Amnesty there had been no warning of an imminent strike, indicating a prima facie
breach of the principle of precaution. The investigation did not find any evidence that there were
any military objectives at the sites of the strikes or that people in the buildings were legitimate
military targets, indicating a prima facie breach of the principle of distinction.

According to the findings of an investigation by the Israeli-Palestinian publication +972 Magazine
and the Hebrew-language news outlet Local Call, the striking of civilian objects by Israeli forces
is part of a wider military strategy. The investigation, which included interviews with current and
former sources in Israel’s intelligence community, found, “the current war has seen the army
significantly expand its bombing of targets that are not distinctly military in nature, including
private residences as well as public buildings, infrastructure, and high-rise blocks, which sources
say the army defines as “power targets” (‘matarot otzem’). %" According to statements on October
11 by the IDF Spokesperson, during the first five days of fighting, almost 50 per cent of the targets

bombed - 1,329 out of a total 2,687 — appear to have been deemed “power targets”.%

Concerning the principle of proportionality, the OHCHR has expressed “very serious concerns”
that "[t]he extensive Israeli bombardment of Gaza, including the use of high-impact explosive
weapons in densely populated areas [...] amount to disproportionate attacks in breach of
international humanitarian law."®® In the context of airstrikes on refugee camps, the OHCHR
declared, “/g]iven the high number of civilian casualties & the scale of destruction following
Israeli airstrikes on Jabalia refugee camp, we have serious concerns that these are

disproportionate attacks that could amount to war crimes. %

% Amnesty International, Israel/OPT: US-made munitions killed 43 civilians in two documented Israeli air strikes in
Gaza — new investigation - Amnesty International (05 December 2023).

%7 +972 Magazine, ‘A mass assassination factory’: Inside Israel’s calculated bombing of Gaza (30 November 2023).
+972 Magazine is an online, non-profit magazine run by a group of Palestinian and Israeli journalists.

98 Maariv, Summary of the "lron Swords" attack: Total targets - 2,687 (11 October 2023).

99 OHCHR, UN rights chief urges probe of Israel's 'high-impact' weapons (10 November 2023).

100 OHCHR, Israel-Palestine crisis: First evacuations from Gaza; outrage grows over refugee camp strikes (01
November 2023).
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iv. Attacks on medical units and transport

Under international humanitarian law, Medical personnel, %! medical units, including hospitals,°?
and medical transport, such as ambulances, ' must be respected and protected at all times. They
must presumed to be civilian and only lose their protection if they are being used to commit acts
harmful to the enemy.®* Intentionally directing attacks against buildings dedicated to hospitals
and places where the sick and the wounded are collected, provided they are not military objectives

constitutes a war crime in both international and non-international armed conflicts.1%

We join the WHO in expressing our horror at the attacks on and in the vicinity of Al-Shifa Hospital,
Al-Rantissi Naser Paediatric Hospital, Al-Quds Hospital, and others across Gaza, which have
killed many, including children.'% The ICRC has observed that hospitals in Gaza have become
scenes of death and destruction, despite their special protection under international humanitarian
law.?®” The WHO, for instance, has described Al-Shifa hospital in Gaza as a “death zone.
Human Rights Watch has condemned attacks on the Indonesian Hospital, al-Ahli Hospital, the
International Eye Care Center, the Turkish-Palestinian Friendship Hospital, and the al-Quds
Hospital between October 7 and November 7 as “apparently unlawful” and called for them to be
investigated as possible war crimes.' Similarly, the Palestinian Red Crescent Society (PRCS)
assert that the 03 November attacks on their marked ambulances in front of Al-Shifa hospital,
which resulted in 15 civilian deaths and over 60 civilian injuries, were in breach of the Geneva

Conventions and amounted to a war crime. 119

101 |CRC, Customary International Humanitarian Law database, rules 25 (Medical Personnel); GCIV Article 20; API
Article 15(1); and APII Article 9(1).

102 |CRC, Customary International Humanitarian Law database, rules 28 (Medical Units); GCIV Article 18; API Articles
12; and APII Article 11.

103 |CRC, Customary International Humanitarian Law database, rules 29 (Medical Transports); API Article 21; and API
Article 11.

104 |CRC, Customary International Humanitarian Law database, rules 25, 28 and 29; GCIV Article 19; APl Article 13;
and APII Article 11(2).

105 |CC Statute, Article 8(2)(b)(ix) and (e)(iv).

106 WHO, UNFPA, UNICEF and WHO Regional Directors call for immediate action to halt attacks on health care in
Gaza (12 November 2023).

107'|CRC, Israel and the Occupied Territories: ICRC’ Response to Humanitarian Needs Generated by Recent Outbreak
of Hostilities (07 November 2023).

108 WHO, WHO leads very high-risk joint humanitarian mission to Al-Shifa Hospital in Gaza (18 November 2023).

109 HRW, Gaza: Unlawful Israeli Hospital Strikes Worsen Health Crisis | Human Rights Watch (hrw.org) (14 November
2023).

110 pRSC, PRCS Statement on The Israeli Occupation Forces shelling of the Ambulance Convoy transporting the
injured from the aggression on Gaza towards Rafah crossing border (04 November 2023).
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v. Genocide

The Convention on the Prevention and Punishment of the Crime of Genocide (‘Genocide
Convention’) defines the crime of genocide as any of five acts committed with intent to destroy,
in whole or in part, a national, ethnical, racial or religious group.!!* These five acts are: killing
members of the group; causing serious bodily or mental harm to members of the group;
deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part; imposing measures intended to prevent births within the group; or
forcibly transferring children of the group to another group. States have a duty to prevent and
punish genocide.''? Responsibility is incurred if the State manifestly fails to take all measures to
prevent genocide which are within its power, and which might contribute to preventing the

genocide. 13

The siege and military bombardment of Gaza has been commissioned against a backdrop of deeply
concerning, dehumanising rhetoric by senior Israeli officials. Israeli Defense Minister Yoav
Gallant has asserted Israel is “fighting human animals and we are acting accordingly ***, and that
“Gaza won’t return to what it was before”, rather Israel “will eliminate everything. ”’**° The Israeli
President, Isaac Herzog, has asserted, “it's an entire nation out there that is responsible - it's not
true, this rhetoric about civilians not aware, not involved, it's absolutely not true. 7116 The deputy

speaker of the Israeli parliament has said Israel should “burn Gaza now”.**’

A number of Israeli public officials have openly advocated for another ‘Nakba’.1!® Israeli security
cabinet member and Agriculture Minister Avi Dichter has openly expressed, “we are now rolling
out the Gaza Nakba [ ...] Gaza Nakba 2023. That’s how it Il end. '® Israel’s Finance Minister has

stated, "the State of Israel will no longer be able to accept the existence of an independent entity

111 Genocide Convention, Article 2.

112 Genocide Convention, Article 1.

113 |nternational Court of Justice, Application of the Genocide Convention case, Merits, Judgment, 2007, para. 430.
114 The Times of Israel, Defense minister announces 'complete siege' of Gaza: No power, food or fuel (09 October
2023).

115 New York Times, I've Been Under Bombardment. There Must Be a Cease-Fire in Gaza (30 November 2023)

116 perma | CNN.com - Transcripts (13 October 2023).

17 Al Jazeera, Israel-Hamas war live: Aid groups warn Israel’s siege strangling Gaza (17 November 2023).

118 The Nakba, which means “catastrophe” in Arabic, refers to the mass displacement and dispossession of
Palestinians during the 1948 Arab-Israeli war. See UN, About the Nakba - Question of Palestine.

119 Haaretz, 'We're Rolling Out Nakba 2023," Israeli Minister Says on Northern Gaza Strip Evacuation (12 November
2023).
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in Gaza."? The Israeli Intelligence Ministry has issued a policy paper proposing “the evacuation
of the civilian population from Gaza to Sinai”, without the possibility of return.?!

According to a group of 36 UN Special Rapporteurs, Independent Experts and Working Group
members, the grave violations committed by Israel against Palestinians in the aftermath of 7
October, particularly in Gaza, coupled with this rhetoric, point to “a genocide in the making. %2
They cite evidence of increasing genocidal incitement, overt intent to “destroy the Palestinian
people under occupation”, loud calls for a ‘second Nakba’ in Gaza and the rest of the occupied
Palestinian territory, and the use of powerful weaponry with inherently indiscriminate impacts,
resulting in a colossal death toll and destruction of life-sustaining infrastructure. In this regard, we
share the serious concern expressed by the International Commission of Jurists that such
statements by officials responsible for Israel’s ongoing military offensive in Gaza, taken together
with well-documented patterns of reported crimes under international law in Gaza, disclose
evidence sufficient to trigger the duty of each State to take reasonable action to seek to prevent
acts of genocide in Gaza.'®

In light of the above, on 29 December 2023, South Africa filed an Application with the
International Court of Justice instituting proceedings against Israel concerning alleged violations
by Israel of its obligations under the Genocide Convention in relation to Palestinians in the Gaza
Strip. In the Court’s Decision, issued on 26 January 2024, it observed, “the military operation
being conducted by Israel following the attack of 7 October 2023 has resulted in a large number
of deaths and injuries, as well as the massive destruction of homes, the forcible displacement of
the vast majority of the population, and extensive damage to civilian infrastructure.’*?* The Court
further observed that Palestinians in the Gaza Strip have been deprived access to water, food,
medicine, fuel, electricity and other essentials of life. The Court took “note of a number of
statements made by senior Israeli officials”, which UN Special Rapporteurs and Independent
Experts had described as “discernibly genocidal and dehumanising rhetoric.”*?® Taking into

account these facts and circumstances, the Court found it plausible that Israel’s acts could amount

120 Reuters, Israeli minister calls for voluntary emigration of Gazans (14 November 2023).

121 israeli Intelligence Ministry, Policy paper: Options for a policy regarding Gaza’s civilian population (13 October
2023).

122 OHCHR, Gaza: UN experts call on international community to prevent genocide against the Palestinian people (16
November 2023).

123 |nternational Commission of Jurists, Gaza/Palestine: States have a Duty to Prevent Genocide (17 November
2023).

124 International Court of Justice, Application of the Convention on the Prevention and Punishment of the Crime of
Genocide in the Gaza Strip, Request for the Indication of Provisional Measures, 2024, para 46.

125 1bid, paras 51-53.
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to genocide.?® In turn, the Court issued six provisional measures, ordering Israel to take all
measures within its power to prevent genocidal acts, including preventing and punishing
incitement to genocide, ensuring aid and services reach Palestinians under siege in Gaza, and

preserving evidence of crimes committed in Gaza.*?’
vi. Aiding and assisting serious violations of international humanitarian law

Common Article 1 of the Geneva Conventions provides that States parties undertake to respect
and ensure respect for the Conventions.'? The duty to ensure respect by others comprises both a
negative and a positive obligation: under the negative obligation, High Contracting Parties may
neither encourage, nor aid or assist in violations of the Conventions by Parties to a conflict; under
the positive obligation, they must do everything reasonably in their power to prevent and bring
such violations to an end.!?® Financial, material or other support, in the knowledge that such
support will be used to commit violations of humanitarian law, would violate common Article 1.1%
Common Article 1 also requires High Contracting Parties to refrain from transferring weapons if
there is an expectation, based on facts or knowledge of past patterns, that such weapons would be
used to violate the Conventions.**! The Arms Trade Treaty further consolidates this obligation by
prohibiting arms transfers if States Parties have knowledge that the arms would be used in the

commission of war crimes or serious violations of international human rights law.?

Under the international law of state responsibility, States are responsible for knowingly aiding or
assisting another State in the commission of an internationally wrongful act.!*® Beyond state
responsibility, under the Rome Statute a person shall be criminally responsible and liable for
punishment for aiding, abetting or assisting in the commission of a crime within the jurisdiction
of the ICC.13

126 |hid. para 54.

127 |bid. para 86.

128 Geneva Conventions, Common Article 1. The same provision is repeated in API Article 1(1) in relation to respect
for the provisions of that Protocol. As affirmed by the International Court of Justice, the duty to respect and ensure
respect for international humanitarian law not derive only from the Geneva Conventions, but from the general
principles of humanitarian law to which the Conventions merely give specific expression. See International Court of
Justice, Military and Paramilitary Activities in and against Nicaragua, (Nicaragua v. United States of America), Merits,
Judgment, 1986, para 220.

129 5ee, e.g., ICRC, Convention | for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field, Geneva, 12 August 1949, Commentary Of 2016, Chapter |: General Provisions, Article 1: Respect for the
Convention, Section E.3, para 154.

130 1pid. para 160.

131 1pid. para 163.

132 Arms Trade Treaty, 2013, Article 6.

133 International Law Commission, Articles on Responsibility of States for Internationally Wrongful Acts (Articles on
State Responsibility), 2001, Article 16.

134 1CC Statute, Article 25(3)(c).
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We are deeply concerned that States appear to be failing to fulfil their Common Article 1 obligation
to respect and ensure respect for the Geneva Conventions, particularly with regard to the ongoing
transfer of arms by States to parties to the conflict, despite the real risk that such weapons will be
used to violate the Conventions.®® Human Rights Watch have warned that allies of Israel and
backers of Palestinian armed groups should suspend the transfer of arms to the warring parties in
Israel and Gaza given the real risk that they will be used to commit grave abuses. Providing
weapons that knowingly and significantly would contribute to unlawful attacks can make those
providing them complicit in war crimes.**® Following the US decision on 08 December to veto a
UN Security Council resolution calling for an ‘immediate humanitarian ceasefire’, Human Rights
Watch warned that by “continuing to provide Israel with weapons and diplomatic cover as it
commits atrocities, including collectively punishing the Palestinian civilian population in Gaza,

the US risks complicity in war crimes. 13

In similar terms, Amnesty International have asserted that ongoing US arms transfers to Israel, in
the current circumstances, violate the obligation to respect and ensure respect under Common
Article 1 of the Geneva Conventions, and may also lead to US state responsibility for serious
violations of international humanitarian law committed by Israel with US-supplied weapons.*®® In
the UK, the International Centre of Justice for Palestinians (ICJP), Palestinian human rights
organisation Al Hag and U.K. based Global Legal Action Network (GLAN) have commenced
legal proceedings against the Government due to its refusal to suspend arms sales to Israel despite
the real risk such arms are being used to commit grave breaches of international humanitarian

law 139

3. Call for urgent action

Confronted with evidence of prima facie war crimes and serious violations of international law,
we call on your Government, and all parties to the Geneva Conventions to take all measures within

your power to prevent further violations of the Conventions in this conflict. A failure to do so may

135 For a summary of the arms transfers to both parties to the conflict, see Human Rights Watch, Suspend Arms to
Israel, Palestinian Armed Groups (06 November 2023).

136 Human Rights Watch, Suspend Arms to Israel, Palestinian Armed Groups (06 November 2023).

137 Human Rights Watch, US just vetoed another #Gaza ceasefire resolution in the UN Security Council (08
December 2023).

138 Amnesty International, Israel/OPT: US-made munitions killed 43 civilians in two documented Israeli air strikes in
Gaza (05 December 2023).

139 1CJP, ICJP supports legal and human rights groups taking UK government to High Court over arms exports to Israel
(06 December 2023).
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constitute a breach of your Government’s duty to respect and ensure respect for the Geneva

Conventions.

We urgently call on all State Parties to stop the transfer of arms and/or the provision of military
assistance to the warring parties, given the real risk these arms may be used to perpetrate war

crimes.

Tothisend, we join the UN Secretary General, UN General Assembly and 153 UN Member States,
including Belgium, Brazil, China, France, India, Russia, South Africa and Spain,**° in calling for

an immediate, permanent ceasefire to prevent the wholly preventable loss of further civilian life.

We call for the unconditional and safe release of all hostages held by Hamas, as well as those
Palestinians arbitrarily detained by Isracl. We support the ICRC’s call for the immediate protection
of all civilians, including humanitarian workers, and for medical facilities, which are sanctuaries
for the sick and wounded, as well as for the thousands of displaced people seeking refuge, to be
protected.**

We call for an end to the unlawful siege of Gaza and the restoration of critical services, including
health care, water and electricity. We call for the provision of all necessary humanitarian aid, and
the creation of open humanitarian corridors toward the West Bank, East Jerusalem and Israel.
Along with a permanent ceasefire, those who have been displaced must be permitted to return to

their homes.

We reiterate the call of the ICC Prosecutor to all State Parties to the ICC and non-State Parties to
help collectively vindicate and enforce the Geneva Conventions, principles of customary
international law and principles of the Rome Statute, to share evidence regarding any allegations
or any crimes so that the Prosecutor can properly investigate them and prosecute them as

appropriate. 14

We call for all parties and the wider international community to provide their full support to the
investigation launched by the Commission of Inquiry on the Occupied Palestinian Territory,
including East Jerusalem, and Israel, into all violations reported since 7 October, including

unlawful deaths and enforced disappearances.

140 See UN News, UN General Assembly votes by large majority for immediate humanitarian ceasefire during
emergency session (12 December 2023).

1411CRC, Israel and the Occupied Territories: Horrific suffering of civilians must end (07 November 2023).

142 |CC Prosecutor, Statement of ICC Prosecutor Karim A. A. Khan KC from Cairo on the situation in the State of
Palestine and Israel (30 October 2023).

18
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We urgently call on your Government, and all parties to the Genocide Convention, to honour your
obligation to prevent atrocity crimes, including genocide, and to immediately take all necessary
diplomatic, political and economic measures to that end. A failure to do so may constitute a breach
of your Government’s duty to take all measures that are within its power to prevent acts of

genocide, and that might contribute to preventing such acts.

We endorse the call of the Commission of Inquiry on the Occupied Palestinian Territory for an
end to the illegal occupation of Palestinian territory, and recognition of the right of the Palestinian
people to self-determination, in order to address the root causes of the conflict, and achieve

sustainable peace. 143

143 OHCHR, Commission of Inquiry collecting evidence of war crimes committed by all sides in Israel and Occupied
Palestinian Territories since 7 October 2023 (10 October 2023).
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